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INTRODUCTION 

‘This case tests the validity and application of the “affirmative defense” created by section 8 of the 
Michigan Medical Marihuana Act, enacted in 2008 as MCL 333.26421 ef seq. Defendant Ted Anderson, 
who did not possess a medical marihuana registration card but had discussed medical marihuana with his 
physician, was arrested for Delivery/Manufucture of Marihuana and seeks dismissal of the charge. He 
claims he had the requisite physician's statement, had an amount that was reasonably necessary for his 
continued supply, and was using it for a medical purpose. Plaintiff disputes Defendant's claims, and 
further argues that the “affirmative defense” section is unconstitutionally vague, or, in the alternative, a 


procedural section that does not create any additional rights, or, if it does, the unregistered individual 


cannot have more marihuana than the registered individual. The motion should be denied based on the 
court's findings of fact and conclusions of law. 
FINDINGS OF FACT 

‘The court makes the following findings of fact by a preponderance of the evidence based on the 
proofs presented at the evidentiary hearing on the motion. The parties agree that, as with other defensés, 
the preponderance of the evidence is the burden of proof on a motion under section 8 of the Michigan 
Medical Marihuana Act. The court agrees that this is Defendant’s burden of proof, 

On June 4, 2009, the Defendant, Ted Anderson, met with his family physician, Shannon 
McKeeby, MD. Dr. McKeeby is board certified in family practice. She is licensed in Michigan. Mr. 
‘Anderson had been her patient for 10 years, He suffers from chronic pain and has degenerative disc 
disease. After suffering injuries at work, he stopped working as a baker several years ago. 

At the June 4 appointment, Mr. Anderson and the doctor had a conversation about medical 
marihuana. It was something he wanted to look into. She was not aware Mr. Anderson was using 
marihuana. Dr. McKeeby thought Mr. Anderson was a good candidate for medical marihuana. They 
discussed the risks. Dr. McKeeby was aware they had tried other medications and Mr. Anderson was 
still in significant pain. The doctor could not prescribe marihuana because of her employer's policy, 
Later, Mr. Anderson received a written statement for marihuana from another physician. At the time at 
issue in this case, he was not registered under the Michigan Medical Marihuana Act. 

Several days after Mr. Anderson’s June 4 visit with Dr. McKeeby, there was a break-in at his 
home. Mr. Anderson was out of state at the time, but returned when he learned of the break-in. 
Meanwhile, during their investigation, the police found marihuana at three locations inside the house and 
outside, growing in the open behind the garage. There were $ to 11 plants outside that had grown 3 to 4 
inches tall, Mr, Anderson was cultivating the plants. In Mr. Anderson's bedroom were 8 grams of 
marihuana bud and a grow operation in the closet with 15 one-inch seedlings. Mr. Anderson said he 


turned off the light and stopped watering the 15 seedlings when he left town, thus abandoning them. 
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Whether he abandoned them is immaterial because he still possessed them. There was an additional 110 
grams of marihuana leaf in a bag in Mr, Anderson's office. The total weight of the marihuana bud and 
leaf was at least 118 grams or 4.16 ounces. 

Mr. Anderson reported he smoked the marihuana bud, and used the marihuana leaf in Rice 
Krispie treats that he prepared. The bud was about a one-week supply, and the leaf would have lasted 
about 75 days. There is little evidence about the amount of medically useful marihuana that would have 
been produced by the outside plants, but they were months from harvest. 

Mr. Anderson was arrested and charged with Delivery and Manufacture of Marihuana, a felony, 
He filed a motion seeking dismissal of the charge under MCL 333.26428, the so-called “affirmative 
defense” section in the Michigan Medical Marihuana Act. ‘The prosecutor opposed the motion. 

A hearing on Mr. Anderson's Motion to Dismiss was held on May 28, 2010, and continued to 
June 11, 2010, to complete the proofs. At the conclusion of the June hearing, the parties were given 14 
days to submit additional briefs. Each party filed a helpful supplemental brief addressing questions 
raised by the court during oral argument, 


DISCUSSION 
Defendant's Motion to Dismiss under section 8(b) of the Michigan Medical Marihuana Act 


(“MMA” or “the Act”), alleges he meets all three requirements of MCL 333.26428(a)(1)3), and 
therefore the charge against him should be dismissed pursuant to MCL 333.26428(b). Plaintiff counters 
that section 8 is vague and therefore unconstitutional, or that it is merely procedural and does not create 
rights beyond those provided by section 4 (MCL 333.26424), which addresses registration, or, finally, if 
section 8 is a substantive defense the Defendant has not met his burden of proof on the three 
requirements for presumptive validity of the affirmative defense. 

The MMA was approved by electors in a referendum on November 4, 2008, and the results 
officially declared by the Board of Canvassers on November 24, 2008. The intent of the voters in 


enacting the MMA was to permit, with limitations, the medical use of marihuana in accordance with the 
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language of ballot proposal 08-1. The ballot language stated the proposed law would “[p]ermit registered 
and unregistered patients and primary caregivers to assert medical reasons for using marihuana as a 
defense to any prosecution involving marihuana.” The Act took effect on December 4, 2008, as MCL 
333.26421 et seq. The entire ballot proposal 08-1 states: 


A LEGISLATIVE INITIATIVE TO PERMIT THE USE AND CULTIVATION OF 
MARIJUANA FOR SPECIFIED MEDICAL CONDITIONS 


The proposed law would: 

Permit physician approved use of marijuana by registered patients with debilitating 
medical conditions including cancer, glaucoma, HIV, AIDS, hepatitis C, MS and other 
conditions as may be approved by the Department of Community Health. 


© Permit registered individuals to grow limited amounts of marijuana for qualifying patients 
in an enclosed, locked facility. 


© Require Department of Community Health to establish an identification card system for 
patients qualified to use marijuana and individuals qualified to grow marijuana. 


e Permit registered and unregistered patients and primary caregivers to assert medical 
reasons for using marijuana as a defense to any prosecution involving marijuana. 


Section 7 of the Act, MCL 333.26427, is the core of the legislation enacted as a result of Proposal 
08-1, Tt allows for the medical use of marihuana “to the extent it is carried out in accordance with the 
provisions of this act.” MCL 333.26427(a). That section prohibits possession of marihuana in various 
places such as schools or correctional facilities. MCL 333.26427(b)(2). It also prohibits being under the 
influence of marihuana when doing so might put others at risk, See MCL 333.26427(b)(1) and (4). 
Under section 7(b)(5), use of marihuana is permitted only by those who have a “serious or debilitating 
medical condition.” A penalty is provided in section 7(d) for those who make fraudulent representations 
to law enforcement relating to medical use of marihuana in order to avoid arrest or prosecution. 

The “provisions of this act” mentioned in section 7 include section 4, which contains two 
“defenses,” a grant of protection or immunity and a presumption of medical use. MCL 333.26424. MCL 
333.26424(a), (b); (g), and (i) grant immunity from arrest, prosecution, and penalty to a “qualifying 


patient” or “primary caregiver” who possesses a registry identification card, as well as those who assist 
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or provide paraphernalia to “qualifying patients.” Section 4 immunity is tied to limits on the amount of 
“usable marihuana” (2.5 ounces) and the number of plants (12 per patient) a patient or caregiver may 
possess, and further requires the plants be in an enclosed, locked facility. MCL 333.26424(a) and (b). 
MCL 333.26424(d) establishes a presumption that “qualifying patients” and “primary caregivers” are 
engaged in the medical use of marihuana if they possess a registry card and are not in excess of the 
possession limits. 

Physicians are also granted immunity from arrest, prosecution, and penalty for providing written 
certification of or for “otherwise stating” the likely benefit of medical marihuana for a patient with a 
“serious or debilitating medical condition.” MCL 333.26424(f). Becoming a “qualifying patient” 
requires being diagnosed by a physician as having a “debilitating medical condition.” MCL 
333.26423(h). The MMA defines “debilitating medical condition” (MCL 333.26423(a)), but docs not 
define “serious,” which the Legislature has used also without definition in other statutes. See, e.g., MCL 
750.814, The registry conditions apply for qualifying patients with debilitating medical conditions. 
MCL 333.26423(h) and MCL 333.26424. 

The broader language of “serious or debilitating” found in sections 4 and 7 also appears 
repeatedly in section 8, MCL 333.26428, the “affirmative defense” provision. It provides for a defense 
“to any prosecution involving marihuana,” and states, in pertinent part: 

(a) Except as provided in section 7, a patient . .. may assert the medical purpose for using 

marihuana as a defense to any prosecution involving marihuana, and this defense shall be 

presumed valid where the evidence shows that: 

(1) A physician has stated that, in the physician's professional opinion, after 
having completed a full assessment of the patient’s medical history and current 
medical condition made in the course of a bona fide physician-patient 
relationship, the patient is likely to receive therapeutic or palliative benefit 
from the medical use of marihuana to treat or alleviate the patient's serious or 
debilitating medical condition or symptoms of the patient’s serious or 
debilitating medical condition; 

(2) The patient . . . [was] in possession of a quantity of marihuana that was not 
more than was reasonably necessary to ensure the uninterrupted availability of 
marihuana for the purpose of treating or alleviating the patient’s serious or 


debilitating medical condition or symptoms of the patient’s serious or 
debilitating medical condition; and 
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(3) The patient . . . [was] engaged in [possession, cultivation, manufacture, use, 
ctc.] relating to the use of marihuana to treat or alleviate the patient’s serious or 
debilitating medical condition or symptoms of the patient’s serious or 
debilitating medical condition. 

(b) A person may assert the medical purpose for using marihuana in a motion to dismiss, and the 

charges shall be dismissed following an evidentiary hearing where the person shows the elements 

listed in subsection (a). 

MCL 333.26428, It is this section of the Act that is at issue in this case. 

Plaintiff argues that section 8 merely sets forth the process qualifying patients or caregivers can 
follow in order to assert the Act as a defense if they are arrested despite having been issued registry 
cards, ‘This ignores the presumption in MCL 333.26424(d) for a qualifying patient with a card. Plaintiff 
also argues the language of section 8 is limited by the reference to section 7, which requires that the use 
be in accordance with the Act, including the limits in section 4. Defendant argues section 8 is a separate 
defense, the boundaries of which are defined only by that section. This also ignores the implications of 
the section 4 presumption. ‘The court concludes that section 8 is the most inclusive defense provided by 
the Act, in that it covers individuals with or without registry cards, with serious or debilitating conditions 
or their symptoms. However. the section 8 defense is tied to other provisions of the Act which define its 
scope, 

Even with repeated reading, the Act is confusing, and leaves details to be provided by case law, 
other legislation, ordinance, rules of procedure, and rules of evidence. The Act includes many implicit 
cross-references which contribute to the confusion. Given the recency of the enactment of the MMA, 
there is almost no case law to guide courts in interpreting the provisions of the Act. This court must, 
then, rely on the established rules of statutory construction in applying the Act to the facts of this case. 

General rules of statutory construction are contained within the Michigan Compiled Laws. MCL 
8.3 provides that “[iJn the construction of the statutes of this state, the rules stated in sections 3a to 3w 
shall be observed, unless such construction would be inconsistent with the manifest intent of the 


Legislature.” MCL 8.3a requires that “fajll words and phrases shall be construed and understood 


according to the common and approved usage of the language . . .,” and, if a term is not defined in the 
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statute a court may consult a dictionary to aid its understanding. People v Denio, 454 Mich 691, 699 
(1997). MCL 8.5 provides for severability of a portion of an act found to be invalid by a court. 


The Michigan Court of Appeals has set out the following guiding principles of statutory 


construction: 


Our primary task in construing a statute is to discern and give effect to the intent of the 
Legislature. People v Tombs, 472 Mich 446, 451 (2005) (opinion by Kelly, J.); 
Shinholster v Annapolis Hosp, 471 Mich 340, 548-549 (2004). The words contained in a 
statute provide us with the most reliable evidence of the Legislature's intent. Jd. at 549. In 
ascertaining legislative intent, this Court gives effect to every word, phrase, and clause in 
the statute. id. We must consider both the plain meaning of the critical words or phrases as 
well as their placement and purpose in the statutory scheme. Jd. This Court must avoid a 
construction that would render any part of a statute surplusage or nugatory. Bageris v 
Brandon Twp, 264 Mich App 156, 162 (2004). “The statutory language must be read and 
understood in its grammatical context, unless it is clear that something different was 
intended.” Shinholster, supra at 549 (citation omitted). If the wording or language of a 
statute is unambiguous, the Legislature is deemed to have intended the meaning clearly 
expressed, and we must enforce the statute as written. Tombs, supra at 451; Shinholster, 
supra at 549. “A necessary corollary of these principles is that a court may read nothing 
into an unambiguous statute that is not within the manifest intent of the Legislature as 
derived from the words of the statute itself.” Roberts (Lisa) v Mecosta Co Gen Hosp, 466 
Mich 57, 63 (2002). Statutory language, unambiguous on its face, can be rendered 
ambiguous through its interaction with and relationship to other statutes. People v 
Valentin, 457 Mich 1, 6 (1998). If statutory provisions can be construed in a manner that 
avoids conflict, then that construction should control the analysis, See People v Webb, 458 
Mich 265, 274 (1998). “We construe an act as a whole to harmonize its provisions and 
carry out the purpose of the Legislature.” Macomb Co Prosecutor v Murphy (Sherri), 464 
Mich 149, 159-160 (2001). 


People v Hill (Brian), 269 Mich App 505, 514-515 (2006). 
Statutes are presumed to be constitutional and must be construed as constitutional unless it 
is readily apparent that they are unconstitutional. People v Rogers, 249 Mich App 77, 94 (2001). 
Plaintiff argues that the Michigan Medical Marihuana Act, specifically section 8, is vague, and 
therefore unconstitutional. A statute may be challenged for vagueness on the following three grounds: 
(1) that it is overbroad and impinges on First Amendment freedoms; 
(2) that it does not provide fair notice of the proscribed conduct; or 
(3) that it is so indefinite that it confers unstructured and unlimited discretion on the trier of fact 


to determine whether the law has been violated. Hill (Brian), supra at 524 (internal citation omitted). 
T 


Plaintiff argues the Act is vague on all three grounds, asserting that section 8 of the Act contains 
terms that are subject to multiple interpretations that will permit arbitrary and discriminatory application, 
Plaintiff identifies various terms in the MMA it claims are ambiguous, and further claims sections of the 
Act contradict one another. As a result, Plaintiff contends, the Act does not provide fair notice of what 
behavior is prohibited or allowed. 

‘The Court of Appeals has provided the following guidance for addressing these arguments 

‘To afford proper notice of the conduct proscribed, a statute must give a person of ordinary 

intelligence a reasonable opportunity to know what is prohibited. A statute cannot use 

terms that require persons of ordinary intelligence to speculate regarding its meaning and 

differ about its application, For a statute to be sufficiently definite, its meaning must be 

fairly ascertainable by reference to judicial interpretations, the common law, dictionaries, 

treatises, or the commonly accepted meanings of words. 

People v Sands, 261 Mich App 158, 161 (2004) (internal citations omitted). Because of the statutory 
contradictions and ambiguities, Plaintiff argues, the trier of fact has unlimited discretion to determine, for 
example, whether a defendant's condition is “serious” or the amount of marihuana a defendant possessed 
is “reasonably necessary” for their treatment. 

‘The court concludes the Act is not vague or ambiguous about the amount that an individual may 
possess. When the Act is construed as a whole, apparent conflicts between the sections are resolved and 
any potential vagueness or ambiguity disappears. The MMA does not expressly limit the quantity: of 
marihuana an individual may possess for medical use except in section 8. Section 8 provides the defense 
if an individual is not immune from criminal responsibility or specifically entitled to the presumption of 
medical use provided by section 4. However, section 4 structures the decision-making required to give 
effect to the defense provided by section 8. 

Contrary to Plaintiff's assertion, the trier of fact’s discretion is not unlimited, but structured by the 
interplay of the Act’s sections. Section 8 creates the defense for both registered and unregistered 
marihuana users, “except as provided in section 7.” MCL 333.26428(a). By reference to section 7, the 


Act requires that use “be carried out in accordance with the provisions of this acl” See MCL 


333.26427(a). Although registry identification cards are available only to those with “debilitating” 
conditions, section 7 permits medical use of marihuana by those with “serious or debilitating” conditions, 
and section 8 provides a presumptively-valid defense to prosecution for those using medical marihuana 
for “serious or debilitating” conditions who are otherwise in compliance with the provisions of the Act. 
The statute defines “debilitating medical condition” (MCL 333.26423(a)), and “serious” has a common, 
accepted meaning. 

The provisions of the Act also include section 4, which sets the boundaries for what quantity is 
presumed to be reasonably necessary, but does not set an absolute limit on the quantity permitted. See 
MCL 333.26424(a),(b), and (d). Section 8(a)(2) permits an amount “not more than reasonably 
necessary,” but this limit is not vague or ambiguous because the trier of fact’s discretion is subject to the 
frame of reference established by section 4, Section 4 is the guidepost for what is reasonably necessary. 
An individual who exceeds the section 4 amounts has the heavy burden of proving the excessive amount 
was reasonably necessary, because it is implicitly unreasonable in light of the section 4 presumption. 

For purposes of its decision, the court assumes, without finding, Defendant's back pain was 
serious or debilitating and he had a medical purpose for using marihuana for that condition, based on a 
physician's professional opinion. However, the court finds the amount of marihuana he possessed was 
more than reasonably necessary because it exceeded the presumptively reasonable "12 marihuana plants” 
and “2,5 ounces of usable marihuana” limits of section 4 and Defendant has not shown his condition was 
so unique he needed to grow and use more than that. The amount he possessed was nearly double the 
presumptive limit. While the Defendant's burden of proof is by a preponderance of the evidence, it isa 
heavy burden when the amount the MMA presumes to be reasonable is exceeded. Also, the plants 
outside were not in an “enclosed, locked facility” as required for the section 4 presumption. 

The record is devoid of any explanation why growing marihuana outdoors in the open and having 
marihuana in amounts well in excess of the presumptive limit was reasonably necessary to treat 


Defendant's back pain. The court holds that expert testimony is relevant on this issue. This is not 
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something a lay person would know. MRE 702. The Defendant's opinion on what he had for self- 
treatment is not creditable. The court finds on the proofs presented that his family doctor was not 
qualified to offer an opinion on this question, because there is no evidence she has experience working 
with patients for whom she has recommended marihuana, including experience with dosage. Her 
opinion is unpersuasive, There is no other evidence on this issue except the presumption within the Act 
See MRE 301. Because the court has concluded the amount of marihuana exceeds the amount 
reasonably necessary, it need not resolve whether in fact the Defendant otherwise has met the 
requirements for a section 8 defense, or to what extent expert testimony is relevant to the other two 
requirements of section 8, 

In sum, the MMA permits the medical use of marihuana and provides three “defenses” to protect 
such use: the grant of immunity and the presumption in section 4 and the general defense in section 8. 
Section 8(a) creates “a defense to any prosecution involving marihuana,” which is presumed valid if the 
requirements of subparts (1), (2), and (3) are established by a preponderance of the evidence. ‘These 
subparts require a physician's statement, possession of an amount that is reasonably necessary for 
treatment, and possession for the purpose of treatment. Section 4 establishes what quantity is presumed 
reasonably necessary. In this case the Defendant exceeded the limit. 

‘The court's findings of fact and conclusions of law resolve the issue of a section 8 defense in this 
case, so the defense may not be raised again at trial. Defendant elected his remedy by filing the motion 
to dismiss, much like a party in a civil lawsuit who elects to pursue an affirmative defense by a motion 
for summary disposition pursuant to MCR 2.116(C)(7). Both parties are bound by the result when the 
section 8 defense is presented by a motion to dismiss. Neither is “entitled to a second hearing on the 


same matter.” People v Lenic, 255 Mich 29, 31 (1931). 


CONCLUSION 
For the reasons stated, the Court concludes that Defendant's Motion to Dismiss pursuant to MCL 
333.26428 is DENIED. 


IT IS SO ORDERED. 





Dated: August 5, 2010 


f Richardson Johnson 
Circuit Judge 





PROOF OF MAILING 
I, Laura E. Volkmann, certify that on this date I mailed a copy of this OPINION AND ORDER 
DENYING DEFENDANT'S MOTION TO DISMISS to the parties in interest at their above stated 
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Law Clerk to the Hon. J. Richardson Johnson 





